EVIDENCE

Primarily, one should look at evidence from an arbitrator's point of view. It is important to emphasize that the issue and facts surrounding any grievance are clearest at the local level. It is imperative that all available data at Step 1 of the grievance procedure be made available at Step 2, 3, and 4. Grievances are most often initiated by individuals through their union, and except in discipline cases, the party filing the grievance assumes the burden of proof of whatever allegations it makes. It does not suffice to make an allegation without being able to support it with evidence   either documents or testimony. Opinion and hearsay is taken by most arbitrators for what it is worth. Opinions of experts in a particular field are given weight based on the relevancy of their specialty. The weight it carries may also depend on the other facts in the case.

 

The following will address itself to proof or evidence as it applies to grievance handling: What is evidence? That which tends to prove or disprove something. For our purposes, it is data in the form of testimony of witnesses and documents or other objects such as photographs, etc., identified by witnesses and offered as support of proof of the facts in the issue.

 

Types of evidence
There are basically three types of evidence. There is "best evidence" or direct evidence which deals directly with either documents, or direct testimony with the issues at hand. In addition there is "secondary evidence" evidence which could include reproduction of document, hearsay, o pinion, etc., and lastly there is "circumstantial evidence" evidence that would indicate that a sequence of actions or circumstances could, in fact be substantive evidence that such a situation or fact existed.

 

Best evidence
The best evidence rule requires that the best that is possible to produce be presented as proof of the disputed facts. Usually, best evidence of anything in writing is the writing itself. This would include original documents of any kind as well as original data which is available. If the evidence used is a substitution for best evidence, note should be made of the reasons for the substitution.
 

Testimony is considered "best evidence" when the individual testifying has a direct knowledge with the issue. For example, a doctor testifying on the issue of sick leave would have more impact than a physician's certificate.

 

Secondary evidence 
If secondary evidence must be used by the union and the best evidence is in the hands of the opponent, due note should be made of that fact. For example, the union has a copy of a memo proposing a RIF, and the agency has the original. Informal records kept by the union may be given significant consideration if the agency has not kept formal records of the activity in question. 

 

Circumstantial evidence 
While it is admissible, it is still required that there must be clear and convincing proof to establish that the offense was committed or the allegation made was justified. New evidence in arbitration cases is largely mitigated or eliminated by the fact that most arbitrators who accept newly submitted evidence will take all reasonable steps necessary to insure the opposite party adequate opportunity to respond, regardless of whether the evidence has been withheld in good or bad faith. The arbitrator, if he or she deems it necessary, has the flexibility to return the case to the parties in the light of new evidence or may recess the hearing for whatever time necessary to prepare or revise its defense. Ordinarily, each party has the right to decide in which form it will present its evidence.

 

Arbitrators have the right to request information or data if they have a reasonable basis to believe that it will be germane to the case. While in some instances the arbitrator may request that such evidence be produced, in others, he or she may request the evidence be produced on the motion of the party who otherwise does not have access to the evidence in question. It is the general view of most arbitrators that withholding evidence intentionally and with calculation is the most severe breakdown of good faith bargaining. This applies in terms of grievance processing as well as negotiating contracts.

 

Sound collective bargaining requires the frank and candid disclosure at the earliest opportunity of all facts known to each party, there will undoubtedly be times when facts are discovered and therefore not revealed until a grievance has been partially processed. However, there is no justification for withholding information by either party after the time it is discovered. If either party withholds information or refuses to produce an important witness, it is not unusual for an arbitrator to accept what the other party claims would be true if the information or witness was made available.

 

Some arbitrators consider the delay in presenting evidence "mitigates its relative importance."

Moreover, some have refused to accept evidence offered by a party for the first time at the arbitration stage where the evidence was known to the party at the grievance stage.

 

Evidence evaluation
The general theory is that as long as evidence fits and is relevant to the case the unusual nature of the evidence should not bar it from admission and consideration.

 

Relevance
The information demanded must be relevant to the issue between the employer and the union. The duty to furnish the union with relevant information does not end with the signing of the collective bargaining agreement. This duty continues through the life of the agreement so far as it is necessary to enable the parties to administer the contract and resolve grievances or disputes.

 

This policy is the result of a Supreme Court ruling in a case of the National Labor Relations Board versus Truit Manufacturing Company. The principle applies to federal labor relations as well. In an Unfair Labor Practice case decided on June 23, 1980, an Administrative Law Judge found that management had the obligation to provide the union information that was "relevant and necessary" to the performance of its representational functions including the conduct of negotiations and the administration of the collective bargaining agreement between the parties, and the existence of this duty depends on the circumstances of each case.

 

He further stated that the burden of proof as to relevance of information shifted depending on the circumstances under which it was requested. If the information which was requested was in connection with negotiations, including preparation for negotiations, such information is considered "presumptively relevant" and the employer must prove that it is not relevant. However, in other matters, such as grievances, the burden is on the union to demonstrate the relevance of requested information. Moreover, the union must specify the function for which the information is requested. (Director of administration, headquarters, U.S.Air Force and AFGE GAIU Council, Headquarters, USAF Locals, AFL CIO, 3CA94)

 

Shifting the burden of proof 
Normally, in a disciplinary action, the burden of proving the allegation rests with management however it is possible for the burden to shift. For example, an employee is disciplined for constantly making an unusual number of errors on a keypunch machine. To establish guilt, the burden of proof lies with the employer. However, if after the employer states its case based on the "facts," the union contends that the errors are due to a faulty machine, the burden of proof is then transferred to the union. If strong evidence supporting the union's contention is shown, the burden of proof, again, appears to be on the employer to substantiate its charges.

 

Precedents: use and value
The use of prior awards issued by other arbitrators does have some impact in similar cases. Arbitrations at different locations under a national contract carry more weight than those on a similar issue under different contracts. However, it is possible that precedents will bear no weight at all or only in varying degrees. It is important to point out that precedents do not necessarily determine the outcome of a similar case. You must remember that the effect or impact of precedents is determined by the individual arbitrator. Arbitrators are normally alert to distinction between cases even though they may be swayed by cited awards. Circumstances surrounding the issue might differ considerably, and in the final analysis it is the arbitrator who makes the distinction. In some awards, arbitrators may even state that the award is not intended to be a precedent for future cases. Therefore it is important to note that the use of "precedents" in grievance handling and ultimately in arbitration, the relevancy to the issue is of prime importance. And the more closely associated the issue is to the prior award, the more weight it may carry regarding your position on the current issue.

 

Past practice
The Federal Labor Relations Authority stated in an Unfair Labor Practice case that it is well established that parties may establish time and conditions of employment by practice or other informal agreement and that such terms and conditions may not be altered by either party in the absence of agreement or impasse following good faith bargaining. (Dept. of Navy, Naval Underwater Systems Center, Newport Naval Base and NAGE R 1 1144, FLRA 64) It is difficult to identify any standards by which arbitrators determine if a practice exists and how much weight it should be given in considering their decision and award. It often depends on the strength of contract clauses regarding past practices, management rights, and the obligation to bargain during the term of the contract.

 

However, there are some definite ingredients that appear to be evident when the question of past practice appears before an arbitrator.

 

Unequivocal - The past practice has been granted or applied consistently, uniformly, regularly, and without break.

 

Clearly enunciated - This means the practice has been agreed to by both parties and is operating without protest or objection from one party or the other.

 

Duration - The practice has existed and been followed over a long period of time. In this regard, a bridge effect may be significant to some arbitrators. The bridge effect results from the practice commencing under one agreement and continuing unchanged and unprotested into a renewed agreement. As a result, it bridges one collective bargaining agreement with another between the two parties without having been changed or discontinued. 

Jointly accepted and acted upon - Both parties, through their representatives, have operated as though the practice, in fact, existed and was a guiding rule. This may signify to some arbitrators a "mutuality aspect" which then makes the practice the result of bilateral action rather than unilateral action.

 

One important factor that should be noted is that the frequency of the practice may not be as consequential as the consistency of its application. For example, a practice which occurs only three times a year and which, on each occasion, the practice is consistently executed may have more weight on an arbitrator's decision than another practice which occurs 15 times a year, but is inconsistently administered each time. 

 

Past practices as well as contract violations require documentation and evidence. It is essential that when a practice exists and is grieved that all possible documentation and facts be submitted along with the allegation of a violation of the past practice principle.

 

TESTIMONY

There are three basic types of testimony: Direct, indirect, and incidental.

 

Direct testimony
Direct testimony associates itself with an event or occurrence which falls or has fallen directly and immediately under the observation of one of the basic senses: Sight, sound, smell, hearing, and touch. Using direct testimony should alert you to two factors to be given serious consideration in using this method of proof.

* Knowledge: The individual offering the testimony should be able to obtain and reserve facts reliably. The facts in question should be important enough to be noticeable.

* Character: The character of the individual should be such that his or her testimony cannot be impugned by the opposing party 

 

Indirect testimony
Indirect testimony is submitted in lieu of direct testimony. This could be such things as sign ed and/or notarized statements and affidavits.

 

Incidental testimony
Incidental testimony is also indirect testimony and may be of special value and carry considerable weight. This form of testimony could include such things as diaries, private correspondence, informal notes, etc. No matter what type of testimony is utilized, relevance to the issue is necessary for it to be acceptable. Testimony given by disinterested party gives an extremely strong argument to the issue. For example, a citizen testifies to the fact that he or she observed and heard a supervisor harassing a claims examiner.

Reluctant testimony is weak because it creates a strong presumption that the individual is trying to soften or avoid giving testimony directly relating to the issue. The reason for this reluctance may be fear on the part of the witness of losing his or her job. Consequently, the witness avoids as much as possible the real issues, facts, and details.

Under most grievance procedures a complaint formally enters the grievance procedure when it is first presented in writing. However, our Master Labor Agreement allows an oral first step to formally present a grievance, with the second and third steps are always formally presented in writing . Whether oral or wrtten, the grievance must address the issues and should adhere to the guidelines presented below. The steward usually has the responsibility for the writing the grievance, should do so only after talking to the supervisor and evaluating the supervisor's side of the story. The steward should check carefully to make sure he or she has covered the six W's   the WHO, WHEN, WHERE, WHY, WHAT and WITNESSES of the grievance.

 

WHO: Refers to that which clearly identifies the employee with the grievance. This includes 1.employee's name; 2.pay or badge number; 3.office or shop; 4.classification. 

WHEN: Refer to the time element. Often information regarding more than one date is needed:

1.the date on which the grievance is officially written;

2.the time and date on which the grievance officially happened; 

3.the date on which the grievance was submitted to the immediate supervisor (first or informal step of the grievance procedure); 

4.the date on which the immediate supervisor gave the decision. 

WHERE : Refers to the exact place where the grievance took place   the department, aisle, or machine. 

WHY: Refers to the reasons why the complaint is considered a grievance. 

The WHERE and WHY must be clearly stated to present all the facts. Remember: It is possible to have a legitimate grievance without being able to point to a violation of a specific clause of the contract.

WHAT: Refers to what should be done about the grievance   the corrective action desired. The steward should be sure to request everything needed to redress the grievance. It is extremely important that this be done, since the arbitrator will base an award on the original request.

WITNESSES refers to those who may have seen what occurred in the incident which gave rise to the grievance being filed. 

 

