Direct examination:  that part of the testimony that you elicit from your witness through your questions.  
1.
Depending on the witness, you may ask the witness to give extended answers, in narrative fashion; otherwise, ask the witness specific questions to elicit specific short answers.  



2.
Do you want to write down your questions word for word, or work from notes 



identifying issues you need to cover?  


3.
Be clear and concise in your questions.  


4.
Conclude your direct examination on a high note.



5.
Introduce your witnesses.


6.
Lay a foundation for the questions you ask.  


7.
Avoid asking your witnesses questions to which you do not know the answer. 
Leading Questions:  suggest in the form of your question the answer you want your witness to give; however, leading questions are objectionable in direct examination. 

Documents:  Introduce documents through the person who prepared them or received them.  
1.
Have the witness identify the signature.  This process of “authentication” is the method by which documents are properly introduced.

2.
Your witness is allowed to use notes to refresh their memory, but the company 


gets to see them.  


3.
You may find it useful to have your witness draw a diagram, and mark the position of various people on it.  

Playing Defense or Offense:  If you know of a matter which reflects poorly upon your witness and is certain to be brought out by the Company’s advocate on cross-examination, you can bring it out yourself during direct examination to allow the witness to explain themselves.
Missing Witness:  If you fail to call a material witness, or, worse, a properly subpoenaed witness goes missing at the hearing, the Company’s advocate will ask the arbitrator to draw the inference that the missing testimony would have harmed your case.  Of course, you may do the same if the company fails to call a material witness.  This applies to documents as well.
The Adverse Witness

1.
Arbitrators generally do not limit the right of parties to call witnesses from the other side.  The exception is the grievant in discipline cases. 

2.
If a witness is uncooperative, ask the arbitrator’s permission to treat the witness as “hostile,” if granted, the witness can be cross-examined with leading questions.

3.
Don’t rely on adverse witnesses to make your case.  
The Grievant as a Witness

1.
Objections may be made when the company tries to call the grievant as their witness:
· In discipline and discharge cases the company carries the burden of going forward with sufficient evidence to justify its action.  It violates the basic notion of fairness and due process to require the grievant to aid the company in establishing just cause.

2.
Always prepare as if the grievant will be called as a witness.


3.
If the company wants to call the grievant, object and offer to call the grievant after the company’s puts on their case; the Company can cross-examine then.  
Cross-Examination


Deciding whether to cross examine the witness
· Does the witness’s testimony harm your case?  OR
· Is there is known favorable information to be obtained through cross examination.
Dos’ and Don’ts of Cross Examination

Rebuttal Testimony
When the company rests, you should not hesitate to stop the hearing to go through your notes to determine the possible need for rebuttal witnesses.   Here are some considerations:  

· Has management presented any evidence in their case that you had not already covered in the presentation of your case?  

· Did you succeed in raising doubt concerning certain testimony through cross-examination?
· Has your witness given answers on cross-examination that leave confusion in the arbitrator’s mind?
· You won’t be allowed to ask leading questions of your own witness on re-examination any more than you could when questioning them on direct examination.
· Is there important new evidence from cross- examination, or did the cross-examination results in a distortion or confusion of the facts?  
· Do you want to have a witness explain their testimony?
Reply Testimony
The purpose of reply is to allow an opportunity to respond to new arguments or submissions that have been advanced in rebuttal.  Don’t use it as another opportunity to repeat and/or expand arguments that you have already made in your direct examination.  Save it for your closing or post-hearing brief.



Cases are usually won on direct examination, but can easily be lost on cross.  


Cross-examination should be used sparingly.  


Cross-examination is the essential tool for testing credibility.  


Arbitrators apply “wide latitude” to cross-examining witnesses, the “scope” of that 


Cross-examination.  


Cross-examination of witnesses is a skill.  











Don’t ask questions giving the witness the chance to restate their direct testimony.  


Do use leading questions.  


Do demand answers that respond to the question asked.


Don’t ask a question on cross-examination unless you are reasonably certain about the answer.  


Don’t go fishing.


Do keep notes of direct exam and mark areas that you need to ask about on cross-examination.


Do ask a question with a purpose in mind.


Do know when to stop.


Do cross examine to expose testimony that is not complete.


Don’t beat a dead horse.  


Do expose testimony that is contradictory.


Do explore testimony that brings in new evidence.


Do not ask your questions too quickly.  


Do have another note taker while you are cross-examining.  


Do not repeat the question once a witness has made an admission.


Do not to ask questions on cross whose answers require objectionable hearsay. 


Do not ask open-ended questions 


Do not be rude or overbearing.


Don’t ask one-too-many questions. 


Don’t misrepresent previous testimony or facts when framing your question or allow the other advocate to.


Do bring out a witnesses’ motive.


Do  consider testing the reliability of a witness’ recollection of an event 


Do not confront company witnesses with the contradictory answers of other witnesses, 


Do frame your questions in a way that allows the witness to agree with you. 











