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Arbitrators have suggested ways in which unions can increase their level of performance (and success) in labor arbitrations.  A survey by Charles Borell
, IBEW, a student at NLC (2006) suggested that employers were generally better prepared than unions, and this was due to poor preparation, advancing merit-less grievances, and competency of the union advocate.   Witness credibility was also reported as an issue by 3 out of 4 of the arbitrators surveyed. 

Why an arbitration training module that incorporates concepts of critical thinking and evidence? We know that the judicial rules of evidence are not strictly followed in arbitration hearings; however, it is not “anything goes” when it comes to the evidence presented and received in the case.  Arbitration is becoming more complex and expensive
, and with the recent Supreme Court decision, more and more statutory claims will be wrapped into the grievance/arbitration process.
  As more statutory claims are resolved through grievance/arbitration, unions are challenged to represent the rights of employees to a greater degree.    

Further, the “record” is increasingly important to this cause.  Having evidence in the record that can be the basis of the arbitrator adopting your theory of the case is essential, not only to winning, but to sustain a review in federal court.  This module is divided into two parts, the first focuses on the role of arbitrators and how arbitrators decide cases.  The second part specifically defines critical thinking and applies this to the responsibility of the arbitrator to evaluate evidence and make his or her award.  The rules of evidence will also be discussed and how evidentiary issues can win cases.

PART ONE
LEARNING OBJECTIVES:

1. Participants will understand the role of the arbitrator.

2. Participants will understand how arbitrators decide cases.

3. Participants will understand why principles of critical thinking can help the advocate to win arbitration cases.

4. Participants will understand the logic that arbitrators apply to solve problems/issues presented in arbitration and where to find them.

I.  What is the purpose of going to arbitration?  To Win!

II. Who decides who wins in the arbitration?  The Arbitrator.

A.  Role of the Arbitrator  (AAA or FMCS services or permanent panel)



1.  Once chosen, facilitate setting up the hearing with the parties.


2.  Conduct a fair hearing.



a.  Arbitrator’s Primary Goal of the Hearing—facilitate

                                   union’s and management’s process of making a record.



b.  This allows the arbitrator to make the “right” 




     decision on the issue stated in the case.


3.  Make the “right” decision on the case issue from the record 



     established by the parties in a timely fashion.
III. How do arbitrators decide cases?


A.  Who are the arbitrators?  



1.  Typical recent FMCS panel of 7 arbitrators:




a.  6 men, 1 woman  




b.  Education





1)  JD 4   LLM  1





2)  MA in IR





3)  BS in ILR Cornell



2.  National Academy of Arbitrators survey in 2000



a.  90 % over 50 and 60% over 60




b.  97 % have a graduate degree: 





1)  Master’s
13 %





2)  Law 
62 %





3)  Doctorate  22 %



3.  Average years arbitrating   25 years

B.  In summary they are highly educated (almost all with graduate degrees) 



and highly experienced.


C.  How do you get a graduate degree—JD or Master’s or Doctorate?



1.  Students must learn the “received” way to solve the type of 

                          problem the field solves.



a.  Demonstrate you can think like your professors.


2.  Arbitrators are rational, critical thinking problem solvers
                         Method:



a.  State the problem.



b.  Study the facts associated with the problem.



c.  Use Logic to answer the question posed by the problem.



d.  The End—Write the answer—The Decision and Award
IV.  Using critical thinking to win arbitration cases.


A.  State the Problem for the Arbitrator.


1.  This is the issue statement—phrase it as a “yes” or “no”

                          answerable question followed by, “If so (not), what shall the
                          remedy be?”



2.  Arbitrator cannot exceed authority given in the issue statement.



3.  State it so you have the advantage.



4.  Be the source of the issue statement—prepare before the hearing.



a.  Joint exhibit or stipulation.



b.  Phrase it first at the table.



c.  Do not let the arbitrator close the record with the authority 

                                    to phrase the issue as the arbitrator sees fit—wild card.


B.  Present all the relevant facts.



1.  Answer must be drawn from the facts where?  The hearing record.




a.  The arbitrator cannot make up the facts.



2.  Who makes up the record of the hearing?  You do as advocate.




a.  Facts—evidence (will deal with best practices here shortly)





1).  When are facts, facts?  When the arbitrator says

       they are.



b.  Argument—is opinion not evidence.




1).  Yours.




2).  Theirs.




3).  Whose counts?  Only the arbitrator’s.

3.  Win the arbitration by putting on your own case not by trying 
     to shoot holes in the other side’s case—you control your case.


4.  How do you win?  When your factually-supported opinion and the

                         arbitrator’s opinion are the same.

C.  Problem solving logic.


1.  Is the arbitrator a philosopher king—free to decide any way the 



     arbitrator wants?  No!



2.  What logic does the arbitrator use?




a.  Uses the “rules of evidence” as a guide to find the facts. 




b.  Guided by how all the other arbitrators before solved the

                                    problem—the “received logic” or “arbitration common law”

                                    for this type of case.


3.  That is, the arbitrator develops a “theory of the case.”




a.  Applies the decision making (problem solving) logic for




     that type of case.
III.  Arbitrator Problem Solving Logic.

A.  Given a type of case, the arbitrator’s decision is not mechanistic, but it is

      highly predictable.


B.  To win—arbitrator must buy in to or agree with your factually supported 


      theory of the case

C.  Where are these theories of the case—the arbitration common law?



1.  Elkouri and Elkouri, How Arbitration Works (various authors)


2.  BNA publications on arbitration:



a.  The Common Law of the Workplace:  the Views of 

                                     Arbitrators




b.  Discipline and Discharge in Arbitration




c.  Seven Tests of Just Cause



d.  Evidence in Arbitration




e.  Witnesses in Arbitration





f.  Management Rights in Arbitration
D. To Win?  Think like an arbitrator.
IV. Case Examples:  See Appendix A
PART TWO

Learning Objectives

1. Participants will understand the concept of Critical Thinking

2. Participants will understand the process of decision making that arbitrators employ in making rulings

3. Participants will understand the difference between hearsay and first hand knowledge evidence

4. Participants will be prepared to make valid objections to hearsay evidence before arbitrators

5. Participants will be able apply these principals to arbitration preparation and witness preparation.

I.  Characteristics of a good thinker:

A.  
Asks questions

2. Gathers and assesses information

3. 
 Remains open minded, accepting of alternative thoughts

4. Communicates, or verbalizes thoughts to resolve problems

II. What is critical thinking?

It is a process of actively conceptualizing, applying, analyzing, or evaluating information gathered from or generated from observation, experience, or other communication, guiding our beliefs and action.  It is rational thought.

Everyone thinks – it is our nature.  But much of our thinking, left to itself, is biased, distorted, or even down-right prejudiced.  Yet the quality of our life and the quality of what we produce, make or build depends on the quality of our thought.  Mistakes in thinking can be costly.

Elements of Critical Thinking [SLIDE]
· You can differentiate between fact and opinion

· Recognize any bias of the author (Fox News vs. MSNBC vs. CNN)

· Determine cause and effect relationships

· Determine that information presented is accurate and complete

· Recognize fallacies and bad reasoning

· Be able to compare and contrast information and differing points of view

· Be able to make inferences from information presented

· Make judgments and draw conclusions

A.  Facts versus opinions

· Fact is a statement that can be proven true by other verifiable facts

· Opinion is a statement of a person’s thoughts, feelings or impressions

 
B.  Recognizing and evaluating the bias of an author

Questions to ask:  

What are his/her qualifications to write on this subject?


Where the article was first published?


What is the purpose of the article – persuasion?

  
C.  Cause and effect relationships 


One fact may generate another; that is, one action ordinarily causes another and the presence of the first fact tends to prove the existence of the second.  (Note that evidence of the effect does not prove the cause).


Example:  Where is the best Health Care? [SLIDE]

US Congressman v. Canadian Official v. World Health Organization
   
D.  Determine the accuracy and completeness of information  


Once you determine what information is factual and what is in the form of opinions, you recognize the author’s bias, and understand cause and effect, you must ask if the information presented is accurate and complete or do you need more information.


When you are researching a particular topic, you may read many opinions and varying or divergent opinions. 


Questions to ask to determine accuracy/completeness:  

Are there common facts?  

Are there verifiable sources that you can use to confirm the sources?
Remember perceptions may be different – perceptions may be affected by stress, background, motives, beliefs, and memory by selection and invention.  
  
 E.  Recognizing fallacies and faulty reasoning.  Statements may be “colored” or “filtered.” 

Seven examples:  

1. Incorrect assumptions of cause/effect relationships.

2. Incorrect or distorted  use of interpretation of numerical statistical information

3. Faulty analogy, comparisons carried too far, or the items being compared have nothing in common.

4. Oversimplification.

5. Stereotyping – individuals who hold certain job titles or who are member of certain “categories” are often perceived to be more or less truthful and competent; however, decisions about accuracy, or credibility of parties/witnesses must not be made on the basis of the individual’s membership in a particular group.
6. Ignoring the question (The witnesses demeanor or the manner in which they answer a question may influence the arbitrators opinion about what is being said.  
7. Faulty generalization.

  
F.  Comparing and Contrasting Information and Points of View


Use a variety of material – you can draw your own conclusions. (Exercise – World Health Care)

III.   Inferences, Judgments and Drawing Conclusions


You can use one argument and apply to another.  Unfavorable inferences can be drawn if a key witness (or document) is not presented; the same holds true with regard to credibility determinations (discussed below). 

You must be able to do more than just repeat what you have heard/read.

Example:  You are walking down the sidewalk and see pieces of wrapped candy along the sidewalk and edge of the street.  What can you infer from this “circumstantial” evidence?   Answer:  That there was a recent parade.


Part of this hearing process is to make sure the arbitrator understand your theory of the case and gets to that point in the most efficient manner.  You can use timelines.  One author suggests that inference chains (including “especially whens” and “except whens”) can be used, along with “improbabilities”, to quickly gain an understanding of the case.
 
IV. Credibility determinations – can be critical in determining whether the alleged harassment in fact occurred.  Credibility is the capacity for being believed. 

1999 EEOC Guidance Factors to consider include: 

· Inherent plausibility – is the testimony believable on its face?  Does it make sense?

· Demeanor:  Did the person seem to be telling the truth or lying?

· Motive to falsify:  Did the person have a reason to lie?

· Corroboration:  Is there witness testimony – eyewitness, people who discussed the incident, physical evidence?
· Past record – is there a history of harassment?
V.  Evidentiary Issues

Should you be concerned about rules of evidence:  there is, as some would say, a “cathartic value” to the arbitration process, where the arbitrator acts as the father confessor to the parties to let them get rid of their troubles, and feel like someone is listening to their woes – don’t apply evidence, or apply liberal standard (for what it is worth).
But even though there is no judge or jury to impress, there is a legal standard – if the arbitrator refuses to hear evidence or consider an objection, it may constitute grounds to vacate the award.

AAA labor arbitration rules – parties offer relevant and material evidence, the arbitrator is the judge of the relevance and materiality – conformity to legal rules of evidence not necessary.

Sometimes convincing the arbitrator of a particular fact or issue is easy – collateral estoppel – the parties have already litigated the issue and a final determination has been made – the fact/issue is conclusive in future matters.  But then there are the hard cases…
There is direct evidence – a statement containing information supplied by the person who actually experienced the event or indirect evidence, i.e. hearsay, information about a past event by a person who did not personally experience the event. 
A.  How to identify hearsay:  defined as a written or oral statement made outside the hearing, by a person who is not at the hearing and introduced (testified to by witness) in order to prove the matter asserted (in the statement). [SLIDE]
It is important to understand that a statement can be either words or conduct, or both, but only if the actor or speaker intended to make a statement.  Questions to be asked:

· Is the witness testifying to what she said or did, or is she testifying to what someone else said or did?

· Is that testimony being presented to prove what the other person did is true or merely to show that the other person said or did it?

Unless the testimony is both – coming from a person that is not in the hearing and is being presented to establish that this out of court person is telling the truth – it is not hearsay.  Hearsay is second hand evidence.

Why is hearsay is not admissible? (Ask for student participation)

· it is not reliable – rumor; however, certain types of hearsay are more reliable than others, what are some examples

There are numerous exceptions – be sure to advise the arbitrator that the evidence that is being offered falls within one of the recognized exceptions to hearsay.  
Examples of these exceptions, those relevant to the work that we do in preparing and handling grievance/arbitration cases.  
· Business records – it’s an easy one; there is a check in place on the accuracy of the records.
· Employer (or party) admissions – if the statement is offered against that party 

Recall that in arbitration cases, often the arbitrator will accept the evidence and say “I’ll take it for what it is worth.”

C.  Other points regarding hearsay:

Many advocates in arbitration are not lawyers – and arbitrators are going to receive hearsay evidence in the arbitration hearing – should the arbitrator be looking for better evidence, and ultimately may dismiss the hearsay as unpersuasive (after all, we are trying to persuade the arbitrator as to our theory, attach credibility to our witnesses, and rule in our favor). 

Often questioned about the value of having a statement or affidavit – instead of bringing the person into the hearing.  In a disciplinary case, don’t count on it – arbitrators could rule that the statement denies the other party the opportunity to cross examine the witness; in other matters, the arbitrator may accept the affidavit if it corroborates other evidence that was subject to cross examination.

There are other ways of convincing the arbitrator:

VI.  Use of Presumptions – human experience tells us that some events are connected, by inferring a fact not know, from its logical connection with facts that are known, we have made a presumption. When there is sufficient proof to give rise to a presumption, we follow the presumption unless there is convincing evidence to the contrary.
· like credibility determinations, does an accused employee have an incentive to lie, presumed a supervisor has nothing to gain.

· Possession of stolen property as a presumption that the employee committed theft (where is it possessed) – somewhere that only the employee had access to, bag, lunch box, locker.
· Presumption that if company has rule, it is published, and even employees are given training, that the employee knows the rule.

VII.  Use of Experts.

We have come full circle, back to the point of using opinion testimony to convince the arbitrator – handwriting experts, doctors and other medical experts, safety experts


Be prepared to qualify the expert – showing that the persons qualifications and experiences will allow the arbitrator to credit them with knowing more than the average person.   – this goes to weight (FMLA example). 

VIII.  Use of Demonstrative Evidence and Documents.
 

A.  Business records

B. Tangible items, machines, products, photographs

(Main issue to authenticate the object, establishing relevance)
C. Visit to the site (eye is better than the ear) you can offer this or arbitrator may ask for it on her own
D. Electronically stored information (ESI) or records need to be authenticated – applies to emails (are there any party admissions in these documents?) To authenticate an email, you must prove it is genuine.  Can this be done by stipulation, prior to the hearing? 

There is always a question of whether the witness should read from the document or simply “publish” the document to the arbitrator.  Allowing the witness to read ensures that the arbitrator hears the content of the document and does not overlook it subsequently during the decision making process.  The advocate has the opportunity to emphasize points of the document, or highlight some portion of it.  Having heard the content of the document, as well as read the document – hits two senses.  Additional evidence that ties to this document will be better understood by the arbitrator having already heard the information.  Remember, make sure you have enough copies and highlight exhibits or portions used in the hearing. 
CONCLUSION – DON’T HOPE TO CONVINCE THE ARBITRATOR THROUGH THE USE OF YOUR CLOSING BRIEF.  YOU SHOULD BE PREPARED TO OFFER CASES, AND ARGUMENT IN CLOSING AT THE END OF THE HEARING.  THE ARBITRATOR MAY ALREADY BE DECIDING THE CASE.

IX.  Exercise – Identifying Hearsay statements  - See Appendix B.

APPENDIX A

THINKING LIKE AN ARBITRATOR

Instructor Notes

Case One:

Over the past ten years, a union employee made coffee on company time every workday using supplies paid for by a 10 cent fee for each cup of coffee an employee drank.  Employees had bottled water to drink for the past five years until recently when the plant was re-plumbed.  The bottled water was removed and water fountains were installed.  A new plant operations manager was hired and she notified the union and employees that there would be no more coffee.  The Union grieved both actions and took it to arbitration even though there was no language in the contract on water or coffee.

Logic:  What kind of case is this? This is a Management Rights versus Past Practice where there is no contract language.

Issue:  How would you state the issue in your favor? Try to include part of the argument language in your issue statement.  “Did the Company violate past practice regarding coffee and bottled water?  If so, what shall the remedy be?”

Argument:  What will the arbitrator look for in deciding this case?


1.  Threshold Question:  Did the Union show that there is an existing past

                 practice on coffee?  Bottled water?



a.  PP = Mutual Agreement?  Durable, consistent, frequent,

                             unequivocal, clear acceptance, joint practice.

2.  Did the Union make the case that Management’s change removed a

                 “benefit?”



a.  Benefit = peculiar or pecuniary value to the employee.  Implied

                             obligation of the company or maintenance of a standard?  




1).  Coffee a benefit?  Yes.
2).  Bottled water a benefit?  Yes.

3.  Benefit removal not an exception to the rule?



a.  Coffee (Bottled water) a  gratuity?  No—employees relied/paid for it.


b.  Coffee (Bottled water) and incidental or unintended byproduct of 

                             operation?  No.


c.  Coffee (Bottled water) removal due to a change in the underlying

                             nature or condition of work?  Problably yes—replumbing.


4.  Probable outcome:  Union wins on coffee only.




Case Two:

The Company posted a job opening for an electrician.  Bargaining unit employees bid on the job.  The contract states, “posted positions will be awarded to the most senior, qualified employee who bids on the posted position.”  Management decided there were no qualified employees and hired from outside the unit.  The Union grieved on behalf of the most senior employee qualified to do the job and took it to arbitration.

Logic:  What kind of case is this? Sufficient ability case where the employee is judged against the qualifications in the posted job description.

Issue:  How would you state the issue in your favor? “Did management violate the (cite the article provision) contract by failing to award the job to the most qualified, senior employee?  If so, what shall the remedy be?”

Argument:  What will the arbitrator look for in deciding this case? 

1.  Did the union show that the employee followed the posting and bidding

                 clause?


2.  Did the union make a strong case that the employee was qualified and

                 most senior?


3.  Burden shifts to Management to show:



a.  Management followed the posting and bidding procedure.



b.  Management’s decision-making process in judging the bidding 

                             employees’ qualifications was not arbitrary, capricious, 

                             unreasonable, or discriminatory.



c.  Management made a strong case that the employee was not 

                             qualified.



d.  The job does involve potential endangerment to the health or safety of

                              the employee, other employees or the public so arbitrator should not 

      substitute his/her judgment for that of management.

Case Three:

The Company posted a position according to the contractual posting and bidding clause.  Unit employees bid on the job.  The contract language states, “posted positions will be awarded to the most senior qualified employee who bids on the posted position.”  Management gave the job to a junior employee who bid on the job.  The Union grieved on behalf of the most senior, qualified employee who bid on the job and took it to arbitration.

Logic:  What kind of case is this? Relative ability case where the qualifications of the junior employee are judged against the qualifications of the senior employee.

Issue:  How would you state the issue in your favor? “Did management violate the (cite the article provision) contract by failing to award the job to the most qualified, senior employee?  If so, what shall the remedy be?”

Argument:  What will the arbitrator look for to decide this case?

1.  Did the union show that the senior employee followed the posting and 

                 bidding clause?


2.  Did the union make a strong case that the employee was most qualified 

                 and most senior?


3.  (Did the union make a strong case that the junior employee was not as

                 qualified as the most senior employee?  Politically may not do this.)


3.  Burden shifts to Management to show:



a.  Management followed the posting and bidding procedure.



b.  Management’s decision-making process in judging the bidding 

                             employees’ qualifications was not arbitrary, capricious, 

                             unreasonable, or discriminatory.



c.  Management made a strong case that the junior employee was

                            “head and shoulders” more qualified than the senior employee. 

                        d.  Does the job involve possible endangerment to the health or safety

                             of the employee, other employees or the public.

Case Four:

Roger arrived for his shift on time and started work.  An hour later he headed toward the restroom.  On the way Roger detoured into another work area and chewed out another employee, Pete, who he had an argument with at the end of his shift yesterday.   In the ensuing discussion, Roger committed a battery to Pete.  The Company found out about the incident and fired Roger for violating the posted plant rule against fighting on the job.  The Union grieved on behalf of Roger and took it to arbitration.

Logic:  What kind of case it this? This is a discharge case.

Issue:  How would you state the issue in your favor? “Was the grievant discharged for just cause?  If not what shall the remedy be?”  (Note:  the contract may stipulate the remedy.)
Argument:  What will the arbitrator look for to decide this case?

Some variation on the “Seven Tests of Just Cause.”


1.  Did the employee receive fair warning of the possible disciplinary

                 consequences of the employee’s conduct?  Was there a rule or order?           


2.  Was the rule or order reasonably related to the safe, orderly or efficient

                 operation of the business?


3.  Did the company conduct an investigation before applying discipline?


4.  Was the employer’s investigation fair and objective?  (Weingarten?)


5.  Is the evidence that the employee committed the act substantial or flimsy?


6.  Has the employer applied its rules, orders and penalties consistently?


7.  Was the degree of discipline applied reasonably related to the seriousness

                 of the proven offense and the work record of the employee?  

APPENDIX B

Identifying Hearsay Statements in Arbitration

Instructor Notes

Facts:  Just after lunch break, Greg was operating a fork lift and ran into a paper machine damaging the tow motor.  Greg is discharged for violating work rule of being under the influence of alcohol at work.  The union has interviewed several witnesses and plans to offer their testimony in its case. It is anticipated that the Company will offer testimony of the supervisor and co-worker Joe, who has been anti-union, and always complains about paying dues.  Joe wants to be a supervisor.  The supply clerk and security guard are not members of the union.  
1. The Company seeks to prove that grievant was under the influence at work, co-worker Joe (not a member of the union) testifies “I saw the grievant drinking from a bottle of Vodka in the parking lot during lunch break.”

Not hearsay.  There is no statement – just observation.  Witness is testifying before the arbitrator as to his observation.

2. The Company seeks to prove that grievant was under the influence at work, the Company calls Supervisor Sam who testifies, “Joe told me that he saw the grievant drinking from a bottle of Vodka during lunch break, while in the parking lot.”

Hearsay.  Joe’s statement to Supervisor Sam is being offered to prove that grievant Greg was consuming alcohol in the parking lot on the day in question and the probative value of Joe’s statement depends on his credibility.  We will want to establish there was some reason to discount Joe’s credibility.  Ask for suggestions on ways to attack credibility.

Reliability Questions:  

a. Why is this event memorable to Joe at the time it occurred?

b. What is Joe’s interest in testifying against Greg?  What does he have to gain by supporting management in the disciplinary action?  Is there a motive?

c. Was the testimony corroborated?  Did anybody else see Greg in the parking lot?  Did they check his vehicle for bottle?  Did they do a blood test or urinalysis?

d. How probably or improbable is it that an individual in this circumstance would act in a manner as described by the co-worker?

e. Is the testimony of the witness consistent?  Was he on break at the same time, where was Greg’s car parked in the lot, could he have been observed, could the label on the bottle be read from a distance, opportunity to observe? 

3.  Union seeks to prove there was an oil leak near the paper machine and that caused Greg to lose control of the fork lift and crash.  To prove there was an oil leak, another co-worker testifies “I heard the security officer call maintenance and tell them he almost slipped on a puddle of oil near Machine No. 2.”

Hearsay because the statement is offered to prove there was a puddle of oil and the probative value of the security officer’s statements depends on his credibility.

4.  Union seeks to prove that Supervisor Sam knew about the oil leak in the production area, another co-worker testifies that “I heard the security guard tell the Supervisor that he almost slipped on a puddle of oil near Machine No. 2.”

Not hearsay:  This statement is offered to show the effect on the Supervisor, the listener, in that he is now on notice that there is a hazardous condition – even if turns out to be false.

Can you call the security guard? 

Remind students that hearsay may include non-verbal conduct intended to be a statement or assertion.

5. Union seeks to prove that there was an oil leak, witness testifies that “I saw the security guard in the break room, his shoes were off and he was wiping off an oily black substance from the bottom of his shoes.  I asked him what happened and he just made this motion like he was slipping on something on the floor.”

Not hearsay.  This is an assertion when a person by act, sign or gesture rather than a verbal statement.  The witness’s observation of a black substance on the shoes also is not hearsay because it is an observation.  A person can testify to what he saw.

6. Union seeks to prove there was an oil leak near Machine No. 2 where the Greg crashed the fork lift, witness for the union testifies “Just before Greg crashed the tow motor, I saw the maintenance worker walking towards Machine No. 2 carrying a bag of EZ-Sorb.”

Not hearsay.  Words are used but there is not specific assertion of fact – that there was an oil leak.

7. Union seeks to prove there was an oil leak near Machine No. 2.   Supply clerk in the maintenance department testifies that one of the maintenance workers asked for a bag of EZ-Sorb.  

Not Hearsay.  Although the maintenance worker did not intend to assert that there was a leak that needed to be cleaned up, we can infer that there was a leak somewhere in the plant and he needed some materials to soak up the leak.  The probative value of this inference flows from his belief there was a leak and the accuracy of that belief. 

Are there other witnesses that the union could use – what about experts?  

Could the union have had the forklift examined by an expert, i.e. the tires, for oil?

What about drug/alcohol testing? 

ENDNOTES






� Charles A. Borell, How Unions Can Improve their Success Rate in Labor Arbitration, American Arbitration Association, Dispute Resolution Journal, February/April 2006. 


� FMCS keeps annual reports on the caseloads, time lines and costs of arbitrations handled.  For 2008, the average arbitration case handled through FMCS was almost 4 days time, and cost nearly $4200.00.  See � HYPERLINK "http://www.fmcs.gov" ��www.fmcs.gov� and click on Annual Reports. 


� 14 Penn Plaza LLC v. Pyett (07-581)  (4/1/09) A provision in a collective-bargaining agreement that clearly and unmistakably requires union members to arbitrate ADEA claims is enforceable as a matter of federal law.





� “Lawyering Skills Principles and Methods Offer Insight as to Best Practices for Arbitration” Ariana R. Levinson, Baylor Law Review, Vol. 60, p. 1 (2008).  The author gives the following examples of inference chains:  An employee is fired for bringing a gun on company property.  Evidence is presented that another employee routinely brought his firearm to work.  Inference 1:  The employee would interact with supervisors at work.  Inference 2:  The supervisors would notice he had a firearm.  Conclusion:  Supervisors permitted another employee to carry a firearm on company property.  “Especially whens” as to Inference 2:  He carried it in plain view. It was large and bulged under his clothes.  He spoke about the firearm with other employees.  He spoke about the firearm with supervisors.  He brought it everyday.  He interacted with the supervisors at least three times a day.  He interacted with supervisors in face to face conversation.  “Except whens” as to inference 2:  He carried it concealed.  He never mentioned it to anyone.  He did not interact with the supervisors.  He sat behind a glass window of a security booth.  He locked it in his locker when he arrived and retrieved it only upon leaving the building.  “Improbabilities” serve as content for rebuttal; if the testimony is that she forgot the gun was in her trunk versus an intentional act because she thought she was permitted to have a gun on company property.





� Remember there is also the issue of the burden of proof.  In a discipline/discharge case, it is on the employer, who must prove just cause.  In a contract violation case, the burden is on the party who brought the case/grievance.  The level of proof required by most arbitrators is a preponderance of the evidence.    In a contract interpretation case, the key is the intent of the parties. Therefore, bargaining history notes come in handy and good notes can win the case.  As mentioned previously, credibility is always an issue, anytime a witness is called, cross examination should be part of the preparation.  Should objections be made?  One school suggests that re better left unsaid.  However, properly made and founded objections can make or break a case as well.  There are also pointers with regard to keeping hearing notes and notes from witness examination.





� Using the Federal Rules of Evidence can be easy – to the extent that advocates understand that most arbitrators, even though they don’t “apply” evidentiary rules, actually go through the analysis to keep out evidence that is not reliable, that makes facts more probable than not, etc.  See Edwin R. Render, The Rules of Evidence in Labor Arbitration, 54 Loyola Law Review 297 (Summer, 2008).


�In order for the e-mail to qualify as a party admission, you must establish the scope of employment and that the author is acting within the scope of his or her employment has the proper authority. Emails might also qualify within the business-record exception to the hearsay rule. 
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